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In the Court of Appeals of the District of Columbia. 


No. 2387. 

Maria Waters, Appellant, 
vs. 

Isaac Pearson, 
and 


No. 2388. 

John 0. Waters et al., Appellants, 

vs. 

Isaac Pearson. 


a Supreme Court of the District of Columbia. 

No. 54026. At Law. 

Isaac Pearson, Plaintiff, 
vs. 

John 0. Waters, Maria Waters, and Albert L. Moore, 

Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition of Maria Waters for Writ of Certiorari. 

Filed October 16, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54026. 

Isaac Pearson, Plaintiff, 
vs. 

John 0. Waters, Maria Waters, and Albert L. Moore, 

Defendants. 

To the Supreme Court of the District of Columbia: 

The petition of Maria Waters respectfully shows: 

1. That she, together with John 0. Waters and Albert L. Moore, 
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has been made defendant in a suit instituted in the Municipal Court 
of the District of Columbia, by one Isaac Pearson, wherein he seeks 
to recover the sum of $416.(17 with interest, and the trial of said cuse 
is set in said court for October 19, 1911, at 11 o clock, a. m. 

2. Said suit involving a sum in excess of one hundred (100) dol¬ 
lars, petitioner is advised and avers that this court has concurrent 
jurisdiction thereof with said Municipal Court, and she elects to have 
said case tried and determined in the first instance in the Supreme 
Court of the District of Columbia. 

3. Petitioner believes that she has a just and meritorious defense 

to the whole of the plaintiff’s claim in said suit, and she 
2 avers that this application for the writ of certiorari is not made 
for the purpose of delay. 


Prayers. 


Wherefore petitioner prays {is follows: 

1. That the writ of certiorari may be issued directed to said 
Municipal Court requiring it forthwith to send and certify to this 
court all the papers and proceedings in said case to the end that it 
may be here tried and determined. 

2. Petitioner may have such other and further relief as the case 


may require. 


MARIA WATERS. 


IRVING WILLIAMSON, 

Att’y for Pet’n’r. 


District of Columbia, ss: 

Maria Waters being duly sworn, deposes and says that she is the 
petitioner named in the foregoing petition, and that she believes 
that she has a just and meritorious defense to the whole of the claim 
of the plaintiff, as referred to in said petition, which petition is 
made a part of this affidavit, and that the application for the writ of 
certiorari, as prayed in said' petition, is not made for the purpose of 
delav. 

MARIA WATERS. 

Subscribed and sworn to before me this 11 day of October 1911. 

f seal.]! CHARLES L. SMITH, 

Notary Public, D. C. 

3 (Endorsed:) Let the writ of certiorari issue as prayed. 

Job Barnard, Justice. 
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4 Filed October 30, 1911. 

in the Supreme Court of the District of Columbia. 

At Law. No. 54026. 

Isaac Pearson, Plaintiff, 
vs. 

John 0. Waters, Maria Waters, and Albert L. Moore, 

Defendants. 

Declaration. 

The plaintiff, Isaac Pearson, sues the defendants, John 0. Waters, 
Maria Waters, and Albert L. Moore, for that theretofore, to-wit, on 
tlie 23rd day of February, A. D., 1909, the said defendants entered 
into a lease with said plaintiff, under their hands and seals, a copy of 
which is hereto attached and marked “Exhibit A” wherein and 
whereby it was covenanted and agreed by the parties thereto that 
said Isaac Pearson, plaintiff herein, should lease and let unto the said 
John O. Waters, Maria Waters and Albert L. Moore, defendants 
herein, all of Lot numbered two hundred (200) in Isaac Pearson’> 
subdivision of lots in square numbered two hundred and thirty-five 
(235), the said lot being improved by premises numbered 2121 
Fourteenth Street, Northwest, in the City of Washington, District of 
Columbia, for a term of five (5) years, commencing on the first day 
of April, A. I)., 1909, and to be fully completed and ended, on the 
thirty-first day of March, A. 1)., 1914, at and for an annual 

5 rental of two thousand (2000) dollars, payable in advance in 
equal monthly installments of one hundred and sixty-six 

dollars and sixty-seven cents ($166.67) on the first day of each and 
every month, the first payment of $166.67 to be made on the first 
day of April, 1909. That by a certain writing dated June 13, 1910, 
hereto attached and marked “Exhibit B”, it was agreed by and be¬ 
tween the plaintiff and the defendants herein that the rent stipu¬ 
lated and agreed to be paid by the terms of said lease as aforesaid 
should be paid one-half to Isaac Pearson, plaintiff herein, and one- 
half to one Marj’ A. McKahan. That by virtue of and under the 
terms of said lease as aforesaid the defendants entered into the pos¬ 
session of said premises as aforesaid paying therefore the rent stipu¬ 
lated and agreed upon up to and until the first day of June, A. D., 
1911. That on said first day of June, A. D., 1911, there became 
and was due and payable by the defendants herein to the plaintiff 
herein, under the terms of said lease and subsequent agreement, as 
aforesaid, the sum of $83.33; that on the first day of July, A. D., 
1911, there became and was due as aforesaid, the sum of $83.34; that 
on the first day of August, A. D., 1911 there became and was due, as 
aforesaid, the sum of $83.33; that on the first day of September. 
A. D., 1911, there became and was due, as aforesaid, the sum of 
$83.34; that on the first day of October, A. P., 1911, there became 
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and was due, as aforesaid, the sum of $83.33. That said defendants 
and each of them have failed and refused and do now fail and refuse 
to pay said rent as aforesaid, or any part thereof, although often re¬ 
quested to do so by the plaintiff herein. 

Wherefore the plaintiff brings this suit and claims the sum of 
$416.67 with interest on the sum of $83.33, from the first 
6 day of June, A. P., 1911, with interest on the sum of $83.34 
from the first day of July, A. P., 1911, with interest on the 
sum of $83.33 from the first day of August, A. P., 1911, with inter¬ 
est on the sum of $83.34 from the first day of September. A. P., 1911, 
with interest on the sum of $83.33 from the first day of October, 
A. P., 1911, besides the cost of this suit. 

STANLEY P. WILLIS, 

RALSTON, SIPPONS & RTCHARPSON, 

Plaintiff’s Attorneys. 


7 Filed October 30, 1911. 

In the Supreme Court of the Pistrict of Columbia. 

At Law. No. 54026. 

Isaac Pearson, Plaintiff, 
vs. 

John 0. Waters, Maria Waters, and Albert L. Moore, 

Pefendants. 

Affidavit. 


Pistrict of Columbia, ss : 

Isaac Pearson being first duly sworn on oath deposes and says 
that he is the plaintiff named in the foregoing declaration, to which 
John 0. Waters, Maria Waters and Albert L. Moore are named as 
defendants, and which declaration is hereby made a part of this affi¬ 
davit, and the allegations of said declaration are true; that this affi¬ 
ant’s cause of action against the defendants, above named, is based 
upon a certain lease under the hands and seals of affiant and said 
defendants, wherein and whereby it was covenanted and agreed by 
the parties thereto that said Isaac Pearson should lease and let unto 
the said defendants all of lot numbered two hundred (200) in Isaac 
Pearson’s subdivision of lots in square numbered two hundred 
thirty-five (235), the said lot being improved by premises numbered 
2121 Fourteenth Street, Northwest., in the City of Washing- 
8 ton, Pistrict of Columbia, for a term of five (5) years com¬ 
mencing on the first day of April A. P., 1909, and to he 
fully completed and ended on the thirty-first day of March. A. P., 
1914, at and for an annual rental of Two thousand (2000) Pollars, 
payable in advance in equal monthly installments of $166.67 on the 
first day of each and everv month, the first payment of $166.67 to be 
made on the first day of April, A. P., 1909. Affiant further says 
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that by a certain writing, dated .Tune 13, 1910, it was agreed by and 
between this affiant and the defendants herein that the rent stipu 
lated and agreed to be paid by the terms of said lease, as aforesaid, 
should be paid one-half to your affiant and one-half to Mary A. Mc- 
Kahan. Affiant further savs that by virtue of and under the terms 
of said lease, as aforesaid, the said defendants entered into posses¬ 
sion of said premises, as aforesaid, paying therefor the rent stipu¬ 
lated and agreed upon up to and until the first day of June, A. P., 
1911. That on said first day of June, A. P., 1911, there became and 
was due and payable to your affiant under the terms of said lease and 
subsequent agreement as aforesaid, the sum of $83.33; that on the 
first day of July, A. P., 1911, there became and was due as afore¬ 
said the sum of $83.34; that on the first day of August, A. P., 1911, 
there became and was due as aforesaid, the sum of $83.33 ; that on the 
first day of September, A. P., 1911, there became and was due as 
aforesaid the sum of $83.34; that on the first day of October, A. P., 
1911, there became and was due as aforesaid, the sum of $83.33. 
That although often requested the defendants have not nor has any 
one for them paid said sum as aforesaid, or any part thereof. 

Wherefore this affiant claims to be due to him from the defend¬ 
ants, exclusive of al setoffs, and just grounds of defense, the 
9 sum of $416.67, with interest on the sum of $83.33 from the 
first day of June, A. I)., 1911, with interest on the sum of 
$83.34 from the first day of July, A. P., 1911, with interest on the 
sum of $83.33 from the first day of August, A. P., 1911, with inter¬ 
est on the sum of $83.34 from the first day of September, A. P., 
1911, with interest on the sum of $83.33 from the first day of Octo¬ 
ber, A. P., 1911, besides the costs of this suit. 

ISAAC PEARSON. 

Subscribed and sworn to before me, a notary public in and for the 
Pistrict of Columbia, aforesaid, this 28th dav of October. A. P., 

1911. 

[seal.] HARVEY T. WINFIELP, 

Notary Public, D. C. 


10 “Exhibit A.” 

This indenture of lease, Made and executed in duplicate, this 
23rd day of February A. P. Nineteen hundred and nine, by and be¬ 
tween Isaac Pearson, of the Pistrict of Columbia, party of the first 
part, and John 0. Waters. Maria Waters and Albert L. Moore, of the 
same place, parties of the second part; 

Witnesseth, That whereas the party of the first part, the owner of 
the hereinafter described land and premises, is about to improve 
same by the erection thereon of a building designed for carrying on 
therein the automobide business, which building it is expected will 
be completed by April first A. P. 1909; 

And wffiereas, The parties of the second part desire to lease said 
land and premises for the purposes of carrying on therein and 
thereon the automobide business, and are willing, in consideration of 
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obtaining from the party of the first part a lease thereof, in addition 
to the payment of the rent hereinafter reserved, to instal in the 
building to be erected thereon, as aforesaid, at their own expense, the 
plumbing and heating plant or system, prescribed by the plans and 
specifications of the aforesaid building, copies of which are now in 
the office of the Building Inspector for the District of Columbia, and 
have been seen by and are known to the parties of the second paid, 
and they will also place in said building at their own expense, a gaso¬ 
line tank, to be used in said automobide business, and if they 

11 desire to do so. an electric charging plant as well: 

And whereas, the party of the first part is willing to lease 
said land and premises to the parties of the second part upon the 
terms and conditions hereinafter set forth; 

Now, therefore, for and in consideration of the premises, the rent 
hereinafter reserved, and the making by the parties of the second part 
at their own expense of the imporvements to the land and premises 
hereby demised and leased, as hereinafter provided, the said party of 
the first part has let and leased, and does hereby let and lease, unto 
the said parties of the second part all that piece or parcel of ground 
lying and being in the City of Washington, District of Columbia, 
known as, and described as, all of lot Two hundred (200) in Isaac 
Pearson’s subdivision of lots in square Two hundred and thirty-five 
(235). the said lot to be improved by premises to he numbered, as 
now understood by the parties hereto, as 2121 Fourteenth Street, 
Northwest, for the term of five (5) years, commencing on the first 
day of April, A. D.. 1009. and to he fully completed and ended on 
the thirtv-first dav of March, A. D.. 1914. at and for an annual rental 

t « 

of Two thousand dollars, payable in advance in equal monthly in¬ 
stalments of One hundred and sixty-six dollars and sixty-seven cents 
($106.07) on the first day of each and every month, the first pay¬ 
ment of $100.07 to be made to the party of the first part by the 
parties of the second part on the first day of April, 1909. And the 
said parties of the second part do hereby covenant to and with 

12 the said party of the first part, that they, the said parties of 
the second part, the survivors or survivor of them, shall and 

will during the said term, pay unto the said party of the first part, 
his heirs and assigns, the rent hereby reserved, in the manner here¬ 
inbefore mentioned, without any deduction whatsoever, and without 
any obligation on the part of the said party of the first part, his heirs 
or assigns, to make any demand for the same; and further that they 
will not use said land and premises for any unlawful purpose, or 
for any other purpose excepting that of conducting therein and 
thereon the automobile business, and will not sublet or assign the said 
land and premises, or any part thereof, or transfer or deliver posses¬ 
sion thereof, to any person or persons, firm or corporation, without 
the written consent of the said party of the first part, his heirs or as¬ 
signs, first had and obtained; and further, they, the said parties of 
the second part, the survivors or survivor of them, will pay all water 
rent, including the cost of installation of a water meter, if one should 
be installed in and upon the said land and premises, and will pay all 
gas and electric light bills incurred by said parties of the second 
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part, as the same may become due and payable, or chargeable against 
said land and premises during the term aforesaid; 

And the parties of the second part further covenant and agree 
with the party of the first part, that they will, at their own expense, 
instal in the building so as aforesaid to be erected upon the 

13 hereby and herein demised or leased land and premises, the 
plumbing and heating plant or system prescribed by the 

aforesaid plans and specifications and in conformity therewith, and 
a gasoline tank to be used in the said automobile business, and will 
fully complete such installation by the first day of April A. D., 1909, 
and will thereupon furnish to the party of the first part, his heirs or 
assigns, a release of mechanics’ liens from all persons furnishing 
labor or material for the installation of said plumbing and heating 
plant or system, and gasoline tank. The completion of said instal¬ 
lation in conformity with the aforesaid plans and specifications, and 
the said gasoline tank, shall first be approved by the party of first 
part before the party of the first part can be required either to accept 
same, or deliver possession of said land and premises to the parties 
of the second part under this lease. If the parties of the second part 
shall delay the making of said installation for a period of five days, 
from and after the time when said building is ready for it, as deter¬ 
mined by the said owner, this lease, at the option of the party of the 
first part, shall forthwith cease and determine. The parties of the 
second part further covenant and agree with the party of the first 
part that the improvements so as aforesaid to be made by them to 
said building, including the aforesaid gasoline tank, and the electric 
charging plant, should the said parties of the second part conclude 
to instal the latter in said building, shall become and remain the 
absolute property of the party of the first part, his heirs or as¬ 
signs; 

14 And the party of the first part covenants and agrees with 
the parties of the second part that if the aforesaid improve¬ 
ments on the land and premises hereby demised or leased, shall 
not be fully completed by the first day of April, A. D. 1909, for any 
cause or reason not due to delay or failure on the part of the parties 
of the second part, to make the improvements thereto, as hereinbe¬ 
fore covenanted and agreed they shall make, then and in that event 
the rent hereinbefore reserved shall be abated at the monthly rate 
prescribed, for such time as may elapse between the first day of 
April A. D. 1909 and the final completion of said improvements, and 
that immediately upon the completion of said improvements, the 
party of the first part shall deliver to the parties of the second part, 
possession of said land and premises, provided that on the day of 
such delivery the said parties of the second part will pay to the party 
of the first part the first instalment of rent due as aforesaid, less the 
proportion thereof for the period of such delay occurring after the 
first day of April 1909; 

And the parties of the second part further covenant and agree with 
the party of the first part, his heirs and assigns to deliver up to him, 
or them, at the expiration of the term of this lease as aforesaid, the 
said land and premises in like good order and repair in which they 
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shall have been delivered to said parties of the second part, as herein¬ 
before provided, ordinary wear and tear and casualties by fire and the 
elements only excepted, and the party ot the first part, his 

15 heirs and assigns, may, and shall, re-enter thereupon. 

It is further covenanted and agreed by and between the 
parties hereto that if the party of the first part shall still be the owner 
of said land and premises at the expiration of the term of this lease, 
he will grant to the parties of the second part, if they so request in 
writing, a renewal of this lease for a further period of Five years, 10 
commence from the completion of the term herein prescribed, at a 
rent for the same to be agreed upon at the time by the parties hereto, 
but which rent shall not in any event be less than Two Thousand 
(2,000) dollars per annum; Provided that the parties of the second 
part shall have fully complied with and conformed to the various 
terms and provisions of this lease during the period of the term 
herein fixed and limited. 

And the said parties of the second part further covenant and agree 
with the party of the first part that if during the continuance of this 
lease, or of any extension or renewal thereof, they shall fail to pay 
any one of the said monthly instalments of rent, reserved as afore¬ 
said, when, and as the same shall respectively become due and pay¬ 
able, although no demand may have been made for the same, for a 
period of sixty (60) days, or if they shall in any respect fail to keep 
or shall violate any of the covenants, terms or provisions of this 
lease or agreement on their part to be performed, then it shall be 
lawful for the said party of the first part, his heirs or assigns to re¬ 
enter and recover possession of said land and premises, and, 

16 for this purpose, avail himself, or themselves, of the remedies 
provided by the law of the District of Columbia regulating 

proceedings between landlord and tenant, without being required 
first to give notice to the parties of the second part of his or their in¬ 
tention to so re-enter and recover possession, the said parties of the 
second part, the survivor or survivors of them, hereby expressly 
waiving any such notice. 

And it is further covenanted and agreed by the parties of the 
second part that the party of the first part shall, in addition to any 
lien for rent, now or during the existence of this lease, given by the 
law of the District of Columbia, have a lien upon all the personal 
property of the parties of the second part that may be in and upon 
the said land and premises as and for security for the rent herein¬ 
before reserved and provided to be paid by the parties of the second 
part, the instalments of said rent as may at any time remain unpaid, 
to the amount and extent thereof, shall become, and are hereby 
made, a specific lien upon such personal property of the parties of the 
second part, or either of them, as shall be in and upon said land and 
premises, to all intents and purposes as though the parties of the 
second part had executed a chattel deed of trust covering the same to 
secure the said party of the first part, the rent reserved and to be paid 
under the terms of this lease, the parties of the second part hereby 
waiving any and all manner of benefit of and in the exemption laws 
at any time during the existence of this lease in force on the District 
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of Columbia, and in and to any exemptions to which they 
17 might otherwise be entitled; it being further understood and 
agreed that if the parties of the second part shall fail to pay 
any of the water rent, gas or electric light bills incurred on account 
of their occupation of said land and premises, as hereinbefore pro¬ 
vided, and the party of the first part shall pay the same, or any por¬ 
tion thereof, the amount so paid by him shall, to all intents and pur¬ 
poses, be also regarded as unpaid rent. 

And it is further covenanted and agreed by and between the 
parties hereto that if at any time a seven day’s summons shall be 
served on the parties of the second part, the survivors or survivor of 
them, at the suit of the party of the first part, his heirs or assigns, to 
recover possession of said land and premises, and a compromise or 
settlement shall be made of said suit either before or after judgment, 
whereby the said parties of the second part, the survivors or survivor 
of them, shall be allowed to retain possession of said land and prem¬ 
ises, under the provisions of this lease, such compromise or settle¬ 
ment shall not constitute a waiver of any of the covenants, terms or 
provisions herein contained, or of this lease, and in case the party of 
the first part shall accept from the parties of the second part any 
payment on account of the rent herein reserved, after instituting 
such suit for the possession of said land and premises, such act shall 
not be construed to be a waiver of his right to proceed with the suit 
so instituted, unless such waiver shall be in writing and signed by 
the parties hereto; and no waiver of any breach of any cove- 
£8 nant or term of this agreement shall be construed to be a 
waiver of the covenant or term itself, or of any subsequent 
breach thereof, or of this agreement or lease. 

In testimony whereof, the parties of the first and second parts 
have hereunto set their hands and seals on the day and year first 
aforesaid. 

ISAAC PEAESON. [seal.], 

JOHN 0. WATERS. [seal.] 

MARIA WATERS. [seal.] 

ALBERT L. MOORE, [seal.] 

Signed, sealed and delivered in the presence of: 

ALFRED HIGBIE, 

EDWARD F. RIGGS, 

Witnesses as to Isaae Pearson. 

CHARLES WM. STEWART, 

LEO. O’NEILL, 

Witnesses for John 0. Waters. 

CHARLES WM. STEWART, 

LEO O’NEILL, 

Witnesses for Marion Waters. 

WM. E. BOULTER, 

MARY W. DARG, 

Witnesses for Albert L. Moore. 


2—2387a 
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“Exhibit B.” 


Washington, D. C., 


We, the parties to the within contract of lease, do hereby consent 
and agree that the rent due, as stipulated therein, and payable 
monthly in the sum of $166.67., may hereafter be paid to said Isaac 
Pearson, party of the first part, and Mrs. M. A. McKahan, of Wash¬ 
ington, D. C., each to receive one-half (Yi) thereof, in full satisfac¬ 
tion of said rent. 

(Signed) ISAAC PEARSON. 

JOHN 0. WATERS. 

MARIA WATERS. 

ALBERT L. MOORE. 


June 13th, 1910. 


20 Pleas and Affidavit of Maria Waters. 

Filed November 8, 1911. 

★ * * * * * * 

The defendant Maria Waters for plea to the plaintiff’s declaration 
savs: 

1. That the alleged deed is not her deed. 

2. And for a further plea the defendant says that before and at 
the date of the alleged lease described in the plaintiff’s declaration, 
she was, and still is, the wife of her co-defendant John 0. Waters., 
and that this defendant never applied to the plaintiff for said lease, 
nor did she ever have any interest in the subject matter of said lease 
or in the business to be carried on in the premises referred to in 
said lease, nor did she enter into the possession of said premises, or 
ever possess the same, or pay any rent therefor. That application 
for said lease was made to the plaintiff by her co-defendants John O. 
Waters and Albert L. Moore, and the plaintiff was then and there 
informed and knew that they were to conduct business in said 
premises if said lease was made, but that plaintiff refused to enter 
into said lease unless this defendant became suretv for her said co- 

i/ 

defendants by joining in said lease as one of the lessees, and this 
defendant in signing said lease became and was, to the knowledge 
of the plaintiff, surety for her co-defendants in the matter of the 
payment of the rent reserved by said lease to the plaintiff, and that 
her signature to the writing referred to in the declaration and 

21 dated June 13, 1910. was without consideration and as such 
surety, and was so made with the knowledge of the plaintiff; 

whereby, this defendant says, that the contract, so far as she is con¬ 
cerned, evidenced by said lease and said writing of June 13, 1910, 
was that of surety for her said co-defendants, and one which she had 
no power, being a married woman, to make, and that she is in no 
way liable under said lease or said subsequent writing. 

IRVING WILLIAMSON, 

Atty for Defendant 
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District of Columbia, ss: 

Maria Waters being duly sworn, deposes and says that she is one 
of the defendants in the above entitled cause wherein Isaac Pearson 
is plaintiff, and denies the right of said plaintiff to recover the whole 
or any part of the amount sued for in his declaration from this de¬ 
ponent. The grounds of her defense are that on February 23, 1909 
and long before that date she was and still is the wife of her co-de¬ 
fendant John 0. Waters, and this deponent never applied to the 
plaintiff for the lease referred to in the declaration and exhibited 
therewith, nor did she ever have any interest in the subject matter 
of said lease, in the business to he carried on in the premises referred 
to in said lease and never entered into possession of said premises, or 
possessed the same, or paid any rent therefor or received any 

22 benefit from said business or lease or any consideration for 
entering into said lease. And deponent avers the fact to be, 

as she verily expects to prove at the trial of this case, that applica¬ 
tion for said lease was made to the plaintiff by her co-defendants 
John O. Waters and Albert L. Moore, and that the plaintiff was 
then and there informed by one or both of them and knew and un¬ 
derstood that they were to conduct business in said premises if said 
lease was made, but the plaintiff having ascertained that deponent 
was the owner of real estate refused to enter into said lease unless 
this defendant became surety for her said co-defendants by joining 
in said lease as one of the lessees. Deponent further says that in 
signing said lease she became and was, to the knowledge of the plain¬ 
tiff and under his express requirement, surety for said John O. 
Waters and Albert L. Moore in the matter of the payment of the 
rent reserved by said lease to the plaintiff, and that her signature 
to the writing referred to in the declaration and dated June 13, 

1910, was without consideration and as such surety, and was so made 
with the knowledge of the plaintiff. Deponent further says that the 
contract, so far as she is concerned, evidenced by said lease and said 
writing of June 13, 1910, was that of surety for her said co-defend¬ 
ants above named, and one whicn she had no power, being a married 
woman, to make, and that she is in no way liable to the plaintiff 
under said lease or said subsequent writing. 

MARIA WATERS. 

Subscribed and sworn to before me this 1st dav of November A. D. 

1911. 

[seal. j CHARLES L. SMITH. 

Notary Public, D. C. 

23 Plea and Affidavit of John 0. Waters and Albert L. Moore 

Filed November 8, 1911. 

★ * * * * * * 

The defendants John O. Waters and Albert L. Moore for plea say 
that the plaintiff ought not tu have and maintain his suit against 
them because the Municipal Court of the District of Columbia in 
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which the above entitled case was instituted is limited in its juris¬ 
diction to causes of action not involving more than five hundred 
(500) dollars. And the defendants further say that the covenant 
of the lease sued on and described in the plaintiff’s declaration, is 
that these defendants pay monthly to the plaintiff the sum of 
$166.67, and, as appears by said declaration, at the time of the in¬ 
stitution of this suit in said Municipal Court, five monthly instal¬ 
ments amounting to $833.65 were due the plaintiff. And the de¬ 
fendants further say that their signatures to the writing of June 13, 
1910, referred to in said declaration, were without consideration, and 
the payment of one-half of the rent reserved in said lease to one 
M. A. McKahan was, by the terms of said writing, permissive and not 
obligatory on these defendants. Wherefore these defendants say 
that the full amount in controversy in this case at the time of the in¬ 
stitution thereof in said Municipal Court was and is the said sum of 
$833.35, which amount was and is in excess of the jurisdiction of 
said Municipal Court. 

IRVING WILLIAMSON, 

Atfy for Defendants. 


24 District of Columbia, ss: 

John 0. Waters and Albert L. Moore being duly sworn, depose and 
sav that they are two of the defendants in the above entitled case, 
and that they deny the right of the plaintiff to recover, in this suit, 
the whole or any part of the amount claimed in the declaration, and 
the grounds of their defence are as stated in the foregoing and an¬ 
nexed plea, which is made a part of this affidavit, and which de¬ 
ponents sav is true in substance and in fact. 

JOHN 0. WATERS. 

ALBERT L. MOORE. 

Subscribed and sworn to before me this 3rd dav of November. 
A. D. 1911. 

[seal.] CHARLES L. SMITH, 

Notary Public, D. C. 


Motion for Judgment under 73 rd Rule. 

Filed November 13, 1911. 

******* 

Now comes the plaintiff, Isaac Pearson, by Stanley D. Willis and 
Ralston, Siddons and Richardson, his attorneys, and moves the 
Court for a judgment against the defendants, John 0. Waters, Maria 
Waters and Albert L. Moore, under the 73rd Rule for failure 
25 of said defendants to file sufficient affidavits of defense. 

STANLEY D. WILLIS, 

RALSTON, SIDDONS & RICHARDSON, 

Plaintiff's Attorneys. 
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Washington, D. C., November 13, 1911. 

To Irving Williamson, Esq., Attorney for Defendants: 

You will please take notice that on Friday, November 17th, at the 
opening of court, or as soon thereafter as counsel can be heard, we 
will submit the foregoing motion to the court for its action. 

STANLEY D. WILLIS, 

RALSTON, SIDDONS & RICHARDSON, 

Plaintiff's Attorneys. 


Supreme Court of the District of Columbia. 

Friday, December 1st , 1911. 

Session resumed pursuant to adjournment, Hon. Ashley M. 
Gould, Justice presiding. 

* * * * * * * 

Before Justice Barnard. 

Upon consideration of the motion of plaintiff filed herein by his 
attorneys for judgment, because of the failure of said de- 
26 fendants to file a sufficient affidavit of defense, it is ordered 
that said motion be and the same is hereby granted. Where¬ 
fore, it is considered that the plaintiff herein recover of defendant 3 
the sum of Four Hundred and sixteen dollars and sixty-seven cent 3 
($416.67), with interest on the sum of $83.33 from the first day of 
June A. D., 1911; with interest on the sum of $83.33 from the first 
day of July, A. D., 1911; with interest on the sum of $83.33 from the 
1st day of August, A. D., 1911; with interest on the sum of $83.34 
from the 1st day of September, A. D., 1911; with interest on the 
sum of $83.33 from the first day of October, A. D., 1911, together 
with costs of suit to be taxed by the clerk and have execution thereof. 

Thereupon, upon motion, the defendant Maria Waters, is granted 
a severance from the other defendants for the purpose of an appeal 
herein, and thereupon by her attorney, in open court, notes an ap¬ 
peal to the Court of Appeals; whereupon,. the penalty of a bond 
to operate as a Supersedeas is hereby fixed in the sum of $1000.00. 
Thereupon, the defendants John O. Waters and Albert. L. Moore, 
by their attorneys, in open court note an appeal from the judg¬ 
ment herein, to the Court of Appeals; whereupon, the penalty of a 
bond to operate as a Supersedeas, is hereby fixed in the sum of 
$1000.00, or for costs only in the sum of One Hundred Dollars. 

Memoranda. 

December 18, 1911.—Appeal bond for $1000.00 by Maria Waters 
filed. 

Appeal bond for costs, bv John O. Waters and Albert L. Moore 
filed. 
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27 Filed December 26, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54026. 

Isaac Pearson, Plaintiff, 
vs. 

John 0. Waters, Maria Waters, and Albert L. Moore, 

Defendants. 

Assignment of Errors by Appellant Maria Waters on Her Appeal. 

1. The court erred in granting the motion of the plaintiff for a 
judgment against the said Maria M aters because of tlie alleged in¬ 
sufficiency of her affidavit of defense, said motion being allowed 
under the provisions of the seventy-third rule of the Supreme Court 
of the District of Columbia, and thereby, in effect holding that the 
matters of defense set up in the plea and affidavit of said defendant, 
did not present such an answer to the claim of tlie plaintiff as enti¬ 
tled the said Maria Waters to a trial by jury. 

2. The court erred in Granting said motion and thereby in effect 
holding that the matters set up in the plea and affidavit of said Maria 
Waters were not such as could be introduced in evidence in the 
trial of the above entitled cause, as a defense, on the part of said 
Maria Waters, to the claim of the plaintiff. 

3. The said court erred in rendering judgment against the said 
Maria Waters on the motion of the plaintiff. 

IRVING WTLLTAMSON, 

Atfy fc>r Appellant. 

28 Filed December 26, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54026. 

Isaac Pearson, Plaintiff, 
vs. 

John 0. Waters. Maria Waters, and Albert L. Moore, 

Defendants. 

Assignment of Errors by Appellants John 0. Waters and Albert L. 

Moore on Their Appeal. 

1. The court erred in rendering judgment against the said John 
0. Waters and Albert L. Moore on the motion of the plaintiff. 

2. The court erred in granting the motion of the plaintiff for a 
judgment, under the provisions of the seventy-third rule of the Su¬ 
preme Court of the District of Columbia, against the said John 0. 
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Waters and Albert L. Moore, because of the alleged insufficiency of 
their affidavit of defense. 

3. The court erred in granting said motion and thereby in effect 
holding that the matters set up in the plea and affidavit of said John 
O. Waters and Albert L. Moore were not such as constituted an an¬ 
swer to the plaintiff’s claim in that they showed that the Municipa 1 
Court of the District of Columbia was without jurisdiction to enter¬ 
tain the said suit, it having been begun there and removed by a cer¬ 
tiorari, on the petition of one of the defendants namely Maria 
Waters, to the Supreme Court of the District of Columbia. 

IRVING WILLIAMSON, 

Atf y for Appellants. 


29 Directions to Clerk for Preparation of Transcript of Record. 

Filed December 26, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54026. 

Isaac Pearson, Plaintiff, 
vs. 

John 0. Waters, Maria Waters, and Albert L. Moore, 

Defendants. 

The clerk will please make up the record for the Court of Appeals, 
on the appeals taken herein and include the following papers and 
pleadings: 

1. Petition of Maria Waters for writ of certiorari and order allow¬ 
ing the same. 

2. Declaration filed by the plaintiff with exhibits “A” and “IT’ 
annexed thereto. 

3. Pleas and affidavit of defendant Maria Waters. 

4. Plea and affidavit of defendants John 0. Waters and Albert L. 
Moore. 

5. Motion of plaintiff for judgment. 

6. Judgment rendered by the court with notice of appeals. 

7. Notice of filing of appeal bonds and approval thereof. 

8. Assignment of errors by the appellants. 

9. Designation as to transcript. 

STANLEY D. WILLIS, 

RALSTON, SIDDONS & RICHARDSON, 

Att’ys for Plaintiff. 

IRVING WILLIAMSON, 

A tfy for Defend-ants. 
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30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 29, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 54026 at Law, wherein Isaac 
Pearson is Plaintiff and John 0. Waters, et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 

22nd dav of January, 1912. 

%/ / 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2387. Maria Waters, appellant, vs. Isaac Pearson, and No. 2388. 
John 0. Waters et al., appellants, vs. Isaac Pearson. Court of Ap¬ 
peals, District of Columbia. Filed Jan. 30. 1912. Henry W. 
Hodges, clerk. 
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JANUARY TERM, 1912 

No. 2387 


No. 15, SPECIAL CALENDAR 

MARIA WATERS, APPELLANT, 

vs. . 

ISAAC PEARSON. 

AND 

No. 2388 

No. 16, SPECIAL CALENDAR 

JOHN O. WATERS AND ALBERT L. MOORE, 

APPELLANTS, 

vs. 

ISAAC PEARSON. 

BRIEF FOR APPELLANT MARIA WATERS. 

% 

STATEMENT OF CASE. 

On February 23, 1909, the appellee was the owner 
of a lot which he was about to improve and on that 
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(lav executed a lease to John O. Waters, Maria 
Waters and Albert L. Moore, by which he 
undertook to construct a building thereon which 
the lessees were to hold for the term of five 
years, commencing April 1, 1909 at the annual 
rental of $2,000, payable to the appellee in advance, 
in equal monthly installments of $166.67. Subse¬ 
quently on June 13,1910, the paper writing, not under 
seal, printed at page 10 of the record was signed by 
the four parties reciting that “we, the parties to the 
within contract of lease, do hereby consent and agree 
that the rent due, as stipulated therein, and payable 
monthly in the sum of $160.67, may hereafter be paid 
to said Isaac Pearson, party of the first part and 
Mrs. M. A. McKahan, of Washington, I). C., each to 
receive one-half (1-2) thereof in full satisfaction of 
said rent.” 

The appellee Isaac Pearson brought suit against 
the three parties named as lessees in the Municipal 
Court claiming the sum of $416.67, being one half of 
the rent reserved by the lease, for the months of 
June, July, August, September and October, 1911, 
and the appellant Maria Waters removed the case to 
the court below by writ of certiorari, whereupon said 
Pearson filed his declaration annexing copies of said 
lease and of said paper of June 13, 1910, together 
with an affidavit under the 73rd rule of the Supreme 
Court of the District of Columbia, 

To this declaration Maria Waters filed two pleas, 
supported by her affidavit (Ree. p.p. 10 & 11.) 

The affidavit shows that said Maria Waters prior to 
the date of the lease was and still is the wife of John 
O. Waters and that she never applied to the appellee 
for the lease referred to in the declaration, nor did 
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she ever have any interest in the subject matter of 
the lease, or in the business carried on in the prem¬ 
ises, or paid any rent therefor, or received any benefit 
from the business or lease, or any consideration for 
entering into the lease. That application for the 
lease was made to the appellee Isaac Pearson by her 
co-appellants John O. Waters and Albert L. Moore, 
and that Pearson was then and there informed, and 
knew and understood, that John O. Waters and Moore 
were to conduct business in the premises if the lease 
was made, but Pearson having ascertained that ap¬ 
pellant Maria Waters was the owner of real estate 
refused to enter into the lease unless she became sure- 
tv for said John O. Waters and Albert L. Moore 
by joining in said lease as one of the lessees, and that, 
in signing the lease she became and was, to the knowl¬ 
edge of Pearson and under his express requirement, 
surety for said John O. Waters and Moore in the 
matter of the payment of the rent reserved by said 
lease to Pearson. Her signature to the writing of 
June 13, 1910, was without consideration and as such 
surety, and was so made with the knowledge of Pear¬ 
son. The contract so far as she is concerned, evi¬ 
denced by the lease, and the writing of June 13, 1910, 
was that of surety for said John O. Waters and Moore, 
and one which she had no power, being a married 
woman, to make. 

Upon the filing of the pleas and affidavit the ap¬ 
pellee moved for judgment in said Supreme Court 
for failure to file sufficient affidavit of defense, and, 
upon consideration thereof, said motion was granted 
and judgment rendered against the appellant for the 
amount claimed in the declaration. 

The assignments of error are to be found on page 14 
of the Record. 
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ARGUMENT. 

The defense set up in the pleas and affidavit inter¬ 
posed by the appellant is that the lease sued on and 
the subsequent writing of June 13, 1910 are without 
validity as to her, and no recovery can be had there¬ 
on, for the reason as distinctly set forth, that she is, 
although named as one of the lessees, in fact, not only 
with the knowledge of the lessor but under his ex¬ 
press requirement, surety for her co-lessees, and that 
as by the proviso of Section 1155 of the Code she is 
without power to make any contract as surety, there 
is no right of action against her under the lease, or 
subsequent writing. 

The proviso is as follows: 

Provided, That no married woman shall have 
power to make any contract as surety or guaran¬ 
tor, or as accommodation drawer, acceptor, 
maker, or indorser.” 

In the court below it was contended in behalf of 
the appellee that such defense could not be made, at 
law, to a sealed instrument, and the learned Justice 
sustaining that view, gave judgment against the ap¬ 
pellant, but filed no written opinion. 

The question presented by the record is whether a 
married woman, prohibited by express legislation from 
entering into the contract of suretyship, may be en¬ 
ticed into signing, or required to sign, a sealed instru¬ 
ment in which she is made to pose as one of the prin¬ 
cipals, and, although, to the knowledge and by the 
requirement of the beneficiary under said instrument, 
simply a surety, she is precluded, when he brings suit 
against her in a court of law upon the instrument, 
from showing in that court her real relation, and that 




the contract in fact is one which the law declares she 
has no power to make. 

Congress, after giving, in the Section referred to, 
large powers to the wife, conceived it to be a proper 
and salutary restriction to declare to the married 
woman and to those who dealt with her, that, while 
her capacity was enlarged, the relation of surety was 
one into which she could not enter. 

The real relation of the appellant to this lease and 
the reason she is a party thereto, it is submitted, are 
to be regarded as correctly set forth in her affidavit, 
and the statements therein contained are to be taken 
as true. 


“The Court cannot question or traverse the 
truth of the facts stated in the defendant's affi¬ 
davit. Those facts the court is bound, for the 
purposes of securing to the defendant the right 
of trial, to assume as true, and that, too, without 
reference to what the plaintiff may have stated 
in his affidavit. If the facts stated by the de¬ 
fendant, by any reasonable or fair construction, 
will constitute a defense to the action or claim 
of the plaintiff, within the scope of the pleas 
pleaded, it is the absolute constitutional right 
of the defendant to have that defense regularly 
tried and determined, in due course of judicial 
investigation.” 

Strauss v. Hensey, 7 Appeals, D. C. 289 (294) 

The position taken by the appellee is that while 
he could not utilize the pecuniary responsibility of 
the appellant under an instrument in which the fact 
of her suretyship is disclosed, he can accomplish the 
same result by requiring her to become an ostensible 
principal in the instrument and so concealing her real 


relation, avoid the effect and operation of the statute. 

Such methods as these, with respect to prohibited 
contracts, have been often resorted to in the past and 
are doubtless practiced now, so that the language of 

the Supreme Court of the United States, with ref¬ 
erence to devices for avoiding the statute against 
usury, is most applicable here: 

“Yet it is apparent, that if giving this form to 
the contract will afford a cover which conceals it 
from judicial investigation the statute would be¬ 
come a dead letter. Courts, therefore, perceived 
the necessity of disregarding the form and ex¬ 
amining into the real nature of the transaction. 
If that be in fact a loan, no shift or device will 
protect it.” 

Scott v. Lloyd, 9 Peters, 418 (44(1) 

There.are a number of authorities applying the 
principle above enunciated to the many attempts made 
in a variety of ways, to avoid provisions of State stat¬ 
utes similar to that which is here invoked by the ap¬ 
pellant. 

“Whether a married woman is principal or sure¬ 
ty will be determined, not from the form of the 
contract, nor from the basis on which the con¬ 
tract was had, but from the inquiry was she to 
receive in person, or in benefit to her estate, the 
consideration upon which the contract rests.” 

Vogel v. Leitchner, 102 Indiana 55. 

Whatever the form suretyship on the part of a 
married woman takes, it is void under the statutes. 


National Bank v. Carlton, 96 Georgia 469. 


“It is settled law in this State that whether 
or not a married woman is surety or principal on 
a promissory note or other obligation is to be 
determined not from the form of the contract nor 
from the basis on which the transaction was had, 
blit from the inquiry as to whether she received 
in person, or in benefit to her estate, the consid¬ 
eration on which the contract depends.” 

Fields v. Campbell, 164 Indiana 393. 

“The whole transaction was a transparent de¬ 
vice adopted by the plaintiffs and the husband 
to evade an express statutory enactment; to cre¬ 
ate, by form, a liability where by law none in fact 
existed.” 

Patrick v. Smith 165 Pa State, 526. 

Witbank v. Fowler 181 Pa. State, 103. 

“We conclude that notwithstanding the con¬ 
tract of Mrs. Eastburn was not in form one of 
suretyship, she is not, for that reason, precluded 
from showing that such was its nature in fact.” 
* * * ma tter in what form the wife lends 

her name, whether as maker, endorser, surety or 
guarantor for another, to the extent that her con¬ 
tract is without consideration to herself or with¬ 
out benefit to her separate estate, her incompe¬ 
tency to execute it constitutes an insurmountable 
obstacle to. recovery upon it.” 

Vliet v. Eastburn, 64 N. Jersey Law 627 (646, 652). 

The Section of the Code here relied upon has not 
been passed upon in this court, but it was considered 
by Justice Stafford of the Supreme Court of the Dis¬ 
trict of Columbia, in an opinion delivered in the case of 
Darneille v. Tuck, 33 Washington Law Reporter, 821. 
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That was a case whore a wife had executed a deed 
of trust on her separate estate to secure, as she 
claimed, a debt of her husband, and her power to do 
this is given under Section 1154 of the Code. The 
effort was made to attach to Section 1154 the proviso, 
before referred to, at the end of Section 1155. 

Justice Stafford held that the proviso to Section 
1155 applied to that Section alone, and was limited in 
its operation to the power of the wife to contract lia¬ 
bilities enforceable by action and execution at law. 

This decision applies directly here because in the 
present case it is sought to make the wife liable in 
an action at law, which attempt is met with the de¬ 
fense, by the wife, that under the proviso to Section 
1155 she is in no wise responsible in view of the facts 
set up in her plea and affidavit. 

In the court below much reliance was placed by the 
appellee upon the case of Green v. Lake, 2 Mackey 
162, which is founded upon the old case of Sprigg v. 
Hank of Mt. Pleasant, 10 Peters 266. 

In both of these cases the principle is stated that 
where parties sign an instrument under seal, parol 
evidence will not be received to show that one of them 
signed as surety onlv. 

It is to be noted that both of these decisions were 
long before the passage of the statute here in question, 
and what is said in the opinions therein has no bear¬ 
ing upon the contention here made. 

in many cases, as well as in the text books, numer¬ 
ous exceptions to the admission of parol testimony 
are suggested. For example in Fire Insurance Asso¬ 
ciation v. Wickham 141 U. S. 564 (577), it is said : 

“The rule, however, is subject to numerous 
qualifications, as well established as the general 



principle itself, among which are that such tes- 
tiinony is admissable to show the circumstances 
under which the instrument was executed, or 
that it was in fact without consideration.” 

Under a statute of Missouri stockholders are made 
liable for the debts of a corporation upon its dissolu¬ 
tion with the proviso that individuals holding stock 
as collateral security shall not be liable. 

A certificate of shares was issued to J. and W. Selig- 
man in their individual capacity, and a creditor 
brought suit against these parties under the statute. 
They defended on the ground that they held the stock 
as collateral security and claimed the right to prove 
this fact in defense. 

In maintaining their right to do so the Supreme 
Court of the United States said: 

“The present is an action at law based upon 
the supposed liability of the defendants under a 
statute which makes the distinction referred to, 
and which does not make all stockholders liable 
indiscriminately. We think that this makes a 
material difference. If the defendants can show, 
as we think they have shown, that they are within 
the exception of the statute, the statutory lia¬ 
bility does not apply to them.” * * * “We 

do not know of any iron rule of the law which 
would prevent them from showing this contract 
relation between them and the company. It is 
the origin and foundation of their whole connec¬ 
tion with it. The sufficiency of the evidence to 
control their status towards the company is an¬ 
other thing. Its competency seems to us free 
from doubt.” # # * “If the law declares that 

stock held as collateral security shall not make 
the holder liable, surely it must be competent to 
show that it is so held.” 

Burgess v. Seligman 107 U. S. 20 (29, 30, 32) 
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“Though the courts, in a common law action, 
may be more circumscribed in the freedom with 
which they inquire into the origin of written 
agreements, such an inquiry is not always for¬ 
bidden by the mere fact that the party’s name 
has been signed to the writing offered in evidence 
against him.” 

Union Insurance Co. v. Wilkinson, 13th Wallace 154. 

In an action of trespass, evidence was offered with 
reference to a grant of certain land and in considering 
such testimony, the court said: 

“In construing this grant, the attendant and 
surrounding circumstances, at the time it was 
made, are competent evidence for the purpose of 
placing the court in the same situation, and giv¬ 
ing it the same advantages for construing the 
paper, which were possessed by the actors them¬ 
selves.” 


Cavazos v. Trevino, 6 Wallace 773. 

“Anyone sued upon a contract may set up as 
defense that it is a violation of an Act of Con¬ 
gress.” 

Belmont v. National Harrow Co. 180 U. S. 70. 

In the argument below the appellee also relied on 
Section 1170 of the Code which in substance provides 
that it shall be competent for a married woman as 
grantee or lessee to bind herself and her assigns by 
any covenant running with or relating to real estate 
or chattels real, the same as if she was a feme sole. 

Section 1170, it is submitted, has no application to 
the question here in issue. It may well be that a 
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married woman is bound as set forth in that Section 
in a case where she is principal, hut it does not, by 
its terms, repeal or affect the proviso of Section 1155, 
and leaves a married woman without power to enter 
into a contract of suretyship, no matter how skill¬ 
fully that relation is concealed hy importing into the 
writing an apparent connection on her part as prin¬ 
cipal. 

In conclusion it mav he said that, if under a doc- 
trine of ancient origin, highly technical, and rapidly 
hy reason of the introduction of exceptions becoming 
obsolete, promulgated long before the passage of the 
legislation upon which the defense in this case is 
based, a party may wilfully and knowingly avoid the 
effect of a statute, hy concealing under the form of 
an instrument the true relation of the married woman 
to the transaction and thereby make it appear that 
she is a principal instead of surety, the latter, hy 
his express requirement, being her true position, then 
it is because of the application of an iron rule which 
the Supreme Court of the United States declared in 
the case already quoted, could not and would not be 
permitted to prevent the real facts from being ascer¬ 
tained, and, to paraphrase its decision there, it would 
prevent the appellant, in a case where the law declares 
that she shall not be held, from making manifest the 
fact, owing to the form of the instrument, that she 
comes within a class incompetent to be bound if her 
true relation is shown, and this, too, in the face of an 
admission by the motion for judgment, that the facts 
are as contended by the appellant. 

It is to be remembered that the right of the ap¬ 
pellee originally derived from the lease is now de¬ 
pendent .upon the writing of June 13, 1910 (Rec. p. 
10). This it will be observed is not under seal, there 
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is no consideration for it, and as the appellee counts 
upon this paper claiming to recover according to its 
terms, we are remitted to an unsealed writing against 
which the appellant ought to have been allowed to 
make her defense unaffected by any ancient rule of 
law. 

It is submitted, therefore, upon the whole case, that 
the judgment below should be reversed, and the ap¬ 
pellant allowed a trial in the ordinary course. 

BRIEF FOR APPELLANTS J. O. WATERS AND 

A. L. MOORE. 

The defense set up by these appellants, as shown 
by their plea and affidavit (Roe. p. 11), is one which 
goes to the jurisdiction of the Municipal Court in 
which this suit originated. 

The record shows that being tiled there it was re¬ 
moved to the court below bv a certiorari issued on 
the petition of Maria Waters alone, so that there was 
no appearance on the part of J. O. Waters and Moore 
which waived their right to raise the question pre¬ 
sented in their plea. 

The stipulations of the lease, which appear to be 
binding as to these appellants, required the payment 
of $106.67 monthly, and the claim in the declaration 
is for five months so that the total amount due as to 
them, regard being had to the covenants of the lease, 
is the full sum of $833.34. The appellee, however, 
by virtue of the writing of June 13,1910 (Rec. p. 10), 
claims only one-half of that sum, namely $416.67. 
That writing, the two appellants say in their plea, 
was without consideration, and is and was under its 
terms, permissive and not obligatory on them. The 
attention of the court has already been called to the 
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fact that this paper is not under seal and expressly 
stipulates that a certain proportion of the rent “may 
hereafter he paid” to parties named. 

It is manifest, therefore, that the real amount in¬ 
volved was $833.34, a sum in excess of the jurisdic¬ 
tion of the Municipal Court and the institution of 
this suit for one-half of that amount was simply a 
splitting of the cause of action so as to bring it within 
the apparent jurisdiction of the Municipal Court. 

It is respectfully submitted that the showing made 
by the plea of these appellants was such as to pre¬ 
dude the granting of the motion for judgment in the 
court below, and that its action should be reversed. 

IRVING WILLIAMSON, 

Attorney for Appellants. 




COURT OF APPEALS 
DISTRICT CF COLUMBIA 
FILED 


APR. 13.-1912 



APRIL TERM, 1912. 

No. 2387. 

No 6, SPECIAL CALENDAR. 

MARIA WATERS, Appellant, 

vs. 

ISAAC PEARSON. 

AND 

No. 2388. 

No. 7, SPECIAL CALENDAR. 

JOHN 0. WATERS and ALBERT L. MOORE, 

Appellants, 

vs. 

ISAAC PEARSON. 

BRIEF FOR APPELLEE, ISAAC PEARSON. 

J. II. RALSTON, 

E. L. SIDDONS, 

W. E. RICHARDSON, 

Attorneys for Appellee. 


Judd & Detweiler (Inc.), Printers, Washington, D. C. 









No. 2387. 


No. 6, SPECIAL CALENDAR. 


MARIA WATERS, Appellant, 

V8. 

ISAAC PEARSON. 


AND 

No. 2388. 

No. 7, SPECIAL CALENDAR. 

JOHN 0. WATERS and ALBERT L. MOORE, 

Appellants, 

V8. 

ISAAC PEARSON. 


BRIEF FOR APPELLEE, ISAAC PEARSON. 

Statement of Case. 

The appellee, Isaac Pearson, instituted suit in the Mu¬ 
nicipal Court against the appellants for rent due him under 
a sealed lease made by the appellee as lessor to the three 


2 


appellants as lessees, this lease being dated February 23, 
1909, and on the petition of the appellant, Maria Waters, 
the suit was removed front the Municipal Court to the Su¬ 
preme Court of the District of Columbia by the process of a 
writ of certiorari. Upon being so removed the appellee, fol¬ 
lowing the requirements of the law in such a case, tiled his 
declaration in the Supreme Court of the District, accom¬ 
panied by a supporting affidavit, which set out his cause of 
action, lie claimed from the appellants the sum of $419.07, 
with interest, as set forth in the declaration, which also set 
forth that the amount so claimed was for rent in arrears 


due to him under and by virtue of the said lease, a copy of 
which was tiled as an exhibit to the declaration. Some¬ 
thing more than a year after the execution of this lease a 
supplemental agreement was made between the parties lessor 
and lessee, whereby thereafter one-half of the rent reserved 
in the lease was to be paid to a Mrs. M. A. McKahan and 
the remaining one-half to the appellee and lessor, and his 
suit was brought for his half of certain specified arrears of 
the rent reserved under the lease. 


To the aforesaid declaration the appellant, Maria Waters, 
pleaded non ext factum, and a special plea, in which she 
alleges that she became a party to the lease as a surety 
merely for the other two lessees, one of whom, John O. 
Waters, was her husband, and her supporting affidavit is 
only directed to this special plea. The other two lessees 
filed a special plea, in which they attacked the jurisdiction 
of the Municipal Court to entertain the suit, upon the 
ground that at the time of the institution of the suit there 
were five monthly installments of the rent reserved in the 
lease, amounting to $833.35, in arrears, and that the sup¬ 
plemental agreement referred to above, whereby one-half of 
this amount only was payable to the lessor, was without con¬ 
sideration, and that the terms of the said supplemental 
agreement, dividing the rent between the plaintiff and Mrs. 
McKahan, were permissive and not obligatory on the defend¬ 
ants, and that therefore the amount in controversy was 
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$833.35, and not one-half thereof, for which the plaintiff 
lessor had sued, and hence the suit involved an amount in 
excess of the jurisdiction of the Municipal Court. To this 
plea there was a brief supporting affidavit. It will be ob¬ 
served that these two lessees do not deny the indebtedness; 
indeed, they seek to escape a judgment in this case by under¬ 
taking to show that they owed the plaintiff' lessor more than 
he sued for. Upon the plaintiff’s motion for a judgment, 
notwithstanding the pleas and supporting affidavits, the 
same was, after argument, granted by the court below, 
from which action this appeal has been taken. 


ARGUMENT. 

We shall consider the defenses set up by the parties sepa¬ 
rately and in the order in which they have been briefly 
stated above. 

The appellant, Maria W aters, seeks to escape liability, 
upon the sole ground that in becoming a party to the lease 
mentioned above she did so as surety only for the other two 
lessees, her husband and Moore, and that being a married 
woman this was a contract that she had no power to make 
under the law existing in the District of Columbia. 

The lease in question, which will be found beginning on 
page 5 of the record, is between the appellee, Pearson, party 
of the first part, and the appellants, John 0. Waters, Maria 
Waters, and Albert L. Moore, parties of the second part, and 
after reciting that the lessor was the owner of the described 
land and premises, alleges that he is about to improve the 
same by the erection of a building designed for carrying on 
therein the automobile business. It then proceeds to recite 
that: 

“The parties of the second part desire to lease said 
land and premises for the purposes of carrying on 
therein and thereon the automobile business, and are 
willing in consideration of obtaining from the party 
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of the first part a lease thereof, in addition to the 
payment of the rent hereinafter reserved, to install 
in the building to be erected thereon, as aforesaid, 
at their own expense, the plumbing and heating 
plant or system, prescribed by the plans and speci¬ 
fications of the aforesaid building, copies of which 
are now in the office of the Building Inspector for the 
District of Columbia, and have been seen by and are 
known to the parties of the second part, and they 
will also place in said building, at their own expense, 
a gasoline tank, to be used in said automobile busi¬ 
ness, and, if they desire to do so, an electric charg¬ 
ing plant as well.” 

The lease then recites that the appellee lessor, being willing 
to lease the land and premises to the parties of the second 
part upon the terms and conditions set forth, proceeds to 
lease it to them for a term of five years, with an optional 
renewal clause for a like term, they covenanting to pay the 
rent reserved therein in certain equal monthly installments. 
A further clause in the lease restricts the use of the leased 
premises for any other purpose than that of conducting 
therein and thereon the automobile business, and there is a 
covenant by the parties of the second part that they will 
make the improvements set forth in the above-quoted recital 
of the lease. The covenant includes a requirement on their 
part to furnish the appellee lessor with a release of me¬ 
chanic’s liens from all persons furnishing labor or material 
for the improvements covenanted to be made by them. Not 
onlv that, but the lessees further covenanted that in addition 
to the ordinary landlord’s lien for rent, the appellee lessor 
should have a lien upon all the personal property of the 
lessees that might be in and upon the said land and prem¬ 
ises as and for security for the rent reserved, and the install¬ 
ments of rent remaining unpaid shall become and are made 
by the lease a specific lien upon such personal property. 

The foregoing analysis of the provisions of the lease serve 
to disclose that it was something more than the ordinary 
lease. It seems clear that the lessees were to carry on the 
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automobile business on the leased premises, and for this pur¬ 
pose covenanted to make certain improvements to the prop- 
erty. And on the face of the document all that Maria 
Waters covenanted to do she was competent to do under 
the law of the District of Columbia at the time this contract 
was made. She enjoyed the power to engage in any busi¬ 
ness and to contract, whether engaged in business or not, 
and she could even enter into a contract with her own hus¬ 
band as well as with other persons (Bronson vs. Brady, 28 
App. D. C., 250). In the case at bar Maria Waters seeks to 
repudiate the contract as it appears to be and as she signed 
and sealed it, by resorting to the proviso of section 1155 
of the Code, which enacts that no married woman shall 
have power to make any contract as surety or guarantor, or 
as accommodation drawer, acceptor, maker or endorser. 
How far this court may conclude it is necessary to go, when¬ 
ever it shall have before it a case making it necessary so 
to decide, in permitting a married woman, who now enjoys 
nearly all of the rights of a person sui juris, to repudiate and 
overturn her written contracts, no matter how formally and 
solemnly thev mav be executed, this case at least does not 
require such a decision, for the Congress, perhaps realizing 
that in denying power to a married woman to enter into 
contracts forbidden by the proviso nf section 1155 of the 
Code referred to, a door was opened to possible chicanery, 
determined that this limitation of power should not be used 
as an instrument of fraud, and so further enacted by section 
1156 of the Code that— 

“Every contract made by a married woman which 
she has the power to make shall be deemed to be 
made with reference to her estate which is made her 
separate estate by this chapter, and also her equitable 
separate estate, if any she has, as a source of credit 
to the extent of her power over the same, unless the 
contrary intent is expressed in the contract,” 
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In the case of Dobbins vs. Thomas, 26 App. D. C., 157, 
this court had occasion to consider the meaning and scope 
of the last-quoted section of the Code. The case was an 
action at law in which the plaintiff sought to recover from 
the defendant, a married woman, a sum of money becoming 
due to him in connection with the trading or exchanging 
of certain properties belonging respectively to the plaintiff 
and the defendant, and the court, after calling attention to 
section 1155, conferring upon married women the power to 
engage in business and to make contracts, and after quot¬ 
ing section 1156, say: 

“The contract alleged was one clearly within the 
power of the defendant, though a married woman, to 
make. It must be deemed to have been made with 
reference to her separate estate, there being no con¬ 
trary intent expressed.*' 

This case was again before the court in 30 App. D. C., 511, 
the case having in the meantime been tried by a jury and 
a verdict returned for the plaintiff against the married 
woman, and this court affirmed the judgment entered upon 
that verdict. 

The appellee's contention is that section 1156 limits the 
scope and operation of the proviso of section 1155 to this 
extent at least, that if a married woman enters into a con¬ 
tract that is not 

“made with reference to her estate, which is made 
her separate estate by this chapter,” 

the contrary intent must he expressed in the contract, if she 
would be permitted in a given case to contradict its plain 
terms and show, in denial or contradiction of those terms, 
that she was in fact a mere surety or guarantor for other 
parties to the same contract, and surely this limitation is a 
sound one, for otherwise it opens the door to the perpetra¬ 
tion of fraud, in which an innocent person entering into 
contractual relations with a married woman of a kind and 


character that she may enter into, is to be later met with a 
claim on her part that she really attempted to contract in 
a manner and in a character not permitted to her. 

There can be no question that a married woman, at the 
time the lease in suit was made, could enter into a valid 
contract to lease real estate from another person and could 
engage in business with her husband and others, and in the 
case at bar the married woman expressly sets forth in the 
contract that she is going to engage in business with her 
hush and and another, and desires to engage in that business 
on the land and premises which for that purpose she and 
the others lease from the appellee. 

Again, it has long been settled in this jurisdiction that a 
married woman can pledge her separate estate for the pay¬ 
ment of her husband’s debts, and though in doing so she 
gives a promissory note for the amount of those debts, se¬ 
cured by such a pledge, the property so pledged can be re¬ 
sorted to by the husband’s creditors so secured, though they 
might not be able to maintain a personal action against her 
on the note that she gave. The legislative reason for mak¬ 
ing this distinction is not very apparent. It may be said 
that it is designed for her protection, and yet in its prac¬ 
tical operation the married woman may have her whole 
separate estate swept away under a mortgage or pledge that 
she mav make of it for her husband’s debts, and she is onlv 

*■' / 4/ 

saved from having a judgment taken against her on her 
promissory note given in connection with the mortgage. 

In the very case cited by appellants, that of Darneille vs. 
Tuck rt aJ., .S3 'Washington I.aw Ttep., 821, the contention 
was strongly urged that the proviso of section 1155, which 
we are considering, had taken from a married woman her 
pre-existing power to pledge her separate estate for her hus¬ 
band’s debts, because the doing of this was an act of surety¬ 
ship forbidden by the proviso. In an instructive opinion, 
Mr. Justice Stafford denied this contention, holding that the 
proviso had not impaired the power of a married woman in 
this particular, but was limited in its operation to the sec¬ 
tion in which it occurs. 
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It may be that knowledge of this condition of the law 
had some influence with the legislative mind in enacting 
section 115b, and while intending still to deprive married 
women of the power of becoming sureties and guarantors, 
the legislature determined that when married women, exer¬ 
cising the right of contract that had been conferred upon 
them hv section 1155. contracts made bv them should be 
deemed to be made with reference to their separate estates 
ax a source of credit , to the extent of their power over the 
same, unless a contrary intent was expressed in the contract. 
And no doubt this requirement was intended to put it out 
of the power of married women to enter into written con¬ 
tracts with others who, it may well be supposed, entered into 
such contracts on the faith of a separate estate which the 
married women contracting possessed, and then thereafter 
repudiate their contracts by setting up the claim that they 
contracted merely as sureties or guarantors. 

We respectfully submit that while effect must be given to 
the legislative intent as expressed in the proviso of section 
1155. the courts should carefully confine it to its proper 
limitations. To do otherwise produces serious results. Ex¬ 
amine the contention of the appellant, Maria Waters. If 
it is to prevail, it prevails by doing violence to old and well 
established rules of the law. It would permit this married 
woman to escape the doctrine of estoppel, for surely except 
in a case of fraud attempted to be perpetrated upon her she 
would not be permitted to deny, as she is now seeking to 
deny her solemn written statement made to the appellee in 
the lease, that she desires to lease the land and premises for 
the puqiose of carrying on therein and thereon the automo¬ 
bile business, is permitted to mislead him as to the improve¬ 
ments upon the land and premises that she contracts by the 
lease to make. She is to be permitted to contradict the plain, 
unambiguous terms of a written contract, and to show that 
she was not contracting as a principal, as she expressly does, 
but that she was a mere surety or guarantor for her cocon- 
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tractors, a position of which there is no hint in the contract 
in question. 

Not only did she contract to pay the rent reserved in the 
lease, but she contracted to make certain permanent im¬ 
provements to the property leased, and it is entirely reason¬ 
able to assume that the appellee, in consenting to enter into 
this contract with her, did so on the faith of a separate 
estate of hers, which became thereby a source of credit to 
her and which he mav have relied on. Therefore, if it is 
true that she only contracted as a surety or guarantor, she 
should have seen to it that her written contract contained 
appropriate language, giving notice to the appellee that that 
contract must not be deemed by him to be made with refer- 
ence to her separate estate. Not having taken this precau¬ 
tion, we submit that she cannot be permitted to escape the 
consequences of the contract that she signed and sealed with 
the appellee, but that the same must be deemed to be one 
made with reference to her separate estate as a source of 
credit. 

That a married woman may in the District of Columbia 
bind herself as lessee is further emphasized by sections 1169 
and 1170 of the Code, the first of which providing for the 
procedure to eject a married woman who is a tenant of real 
estate in the District and has defaulted in the payment of 
rent therefor, or has made other default, in which event the 
landlord may bring such action for recovery of the demised 
premises as he might do if the lessee were a feme sole, and 
section 1170 enacting, among other things, that in deeds of 
chattels real made to married women it shall be competent 
for the lessee to bind herself and her assigns by any cove¬ 
nant running with or relating to the chattels real the same 
as if she were a feme sole . 

Finally, it should not be lost sight of that the lease in suit 

is a sealed instrument, a specialty. While it may be that in 
some cases and to some extent parol evidence is received to 

show the surrounding circumstances of the parties at the 
time such a contract was executed, and that there may be 
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even an inquiry into the consideration of such an instru¬ 
ment, the courts have always applied the parol-evidence rule 
strictly to instruments of such a character. 

In view of the foregoing it is respectfully urged that the 

appellant Maria Waters has interposed no defense which 

should disentitle the appellee to the judgment in his favor 

that was entered bv the court below. 

*. 

We come now briefly to consider the defense set up by the 
remaining appellants, John 0. Waters and Albert L. Moore. 

As already pointed out. their plea does not deny that they 
are indebted to the plaintiff, and indeed the only inference 
to be drawn from the allegations of their plea and support¬ 
ing affidavit is that they are indebted to the appellee for a 
larger amount than he sued them for. They rest their de¬ 
fense upon technical grounds which can make little appeal 
to courts administering justice. The defense is that they 
were to pay to the appellee, under the covenants of the 
lease, the sum of $106.07 a month, and that at the time of 
the institution of the suit in the Municipal Court five such 
monthly installments, amounting to $833.35, were due to 
the appellee, and that their written agreement of June 13, 
1910, made with the appellee and their co-appellant, Maria 
Waters, was without consideration, and that the payment of 
one-half of the rent reserved by the lease to Mrs. M. A. 
McKahan, was, by the terms of said writing, permissive and 
not obligatory on these appellants, and that, therefore, they 
insist that the full amount in controversy in the case at the 
time of the institution thereof in the Municipal Court was 
for a sum in excess of the jurisdiction of that court. But 
this statement ignores the allegations of the declaration and 
the supporting affidavit thereof, which show that the terms 
of this supplemental agreement of June 13, 1910, were, in 
fact, observed by all of the appellants up to and until the 
1st of June, 1911, a period of eleven months and a half, and 
that it was only on the 1st day of June, 1911, that there 
became due and payable to the appellee, under the terms of 
the lease and supplemental agreement, one-half of the 
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monthly installment of rent due on that day, and that 
subsequent defaults of a similar amount on the 1st days of 
• July, August, September, and October, made a total of 
$416.67 due to the appellee, for which he instituted his 
suit against them in the Municipal Court, the sum so sued 
for being within the jurisdiction of that court. 

But even were this not so, and that on the day when the 
appellee instituted the suit he did, for the amount he sued 
for, there was due to him double that amount, what prin¬ 
ciple of law is there that would prevent him from waiving 
one-half of his claim and suing for the amount thus re¬ 
duced in a court having jurisdiction of such reduced 
amount? We submit that there is none, nor do these two 
appellants in their brief cite the court to any such prin¬ 
ciple. It may well be that if it were true that the appellants 
owed the appellee $833.35 on the day he brought his suit, 
and he only sued for one-half of the amount so due, he 
would be foreclosed from ever thereafter maintaining a suit 
for the balance upon the theory and general principle that 
a person cannot he subjected to several suits in and about 
the same claim,' where one will serve adequately the pur¬ 
pose of asserting the claim. 

We submit that there must be some very clear principle 
of law and of justice to justify a reversal of the judgment 
against these two appellants upon the ground invoked by 
them. The defense set up by them might be entitled to 
more respect had they alleged a single ground which went 
to a denial of the existence of the indebtedness or any part 
of it. We submit that it is clear that the judgment against 
them entered by the court below was correct and should be 
affirmed. 

Respectfully submitted, 

J. H. RALSTON, 

F. L. SIDDONS, 

W. E. RICHARDSON, 

Attorneys for Appellee. 
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